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"OVERVIEW

The findings i~ this report were generated through a contracted study which was
prompted by recent zhanges in law with regard to public access to disciplinary information
on health care praczizioners and a concomitant need to reevaluate disciplinary disclosure
practices of the hzzith regulatory boards operating within the Department of Health
Professions (DHP:

Disciplinary iz mation is described as any adverse information regarding a licensee

which is in the pcsszssion of DHP. It includes, but is not limited 1o, allegztions. citizen

complaints, malprz=ice r2pors, investigations, notices of hearings. orcers of health
regulatory boards 222 other similar information.

For several vez-s. law has limitec zublic disclosure of disciplinary information by the

Board of Medicinz n the Commenwzalth of Vi'rginia. In recent vears. the Boards of

Dentistry and Psvczology have sought and received identical confidentiality protection
through the legislzture and, currenty, the Boards of Social Workers. Professional
Counselors and Mz——z2ge znd Family Therapists are seeking such proiection. Inefect, a
member of the putiiz sesking discipinary information on hnalth care praciitioners licensed
'undef the Boards -7 Medicine, Dextisiry and Psvchology can legally obtain iar less
information than iz >tainzble through other boards (e.g. Nursing‘, Pharmacy. Opiometry)
within the DHP. T=2 trend toward mcre limited disclosure of disciplinary informaiion as
well as the inconsisz2ncies across regulztory boards are appropriately evaluated in light of
the following issuss. First, DHP hes an obligation to ensure public health and safety
within the context o its duties and responsibilities. Second, public protection must be
ensured without umnecessarily and/or unfairly damaging the reputations of health care
practitioners. Third, the Board of Health Professions has an obligation to "review
periodically the invsstigatory, disciplinary and enforcement processes of the Department

and individual boz-3s to ensure the protection of the public and the fair and equitable



treatment of health professionals.” (Section 34.1-2510 of the Code of Virginia) Finally,
there is an inherent obligation to provide sufficient means through which the public can
evaluate the effectiveness and integritv ofDHP's internal, disciplinary function.

While this study deals primarily with disclosure of disciplinary information and the type
and amount of information necesszry for members of the public to make informed
decisions regarding health care practitioners, the issue of the disciplinary function is
germane 10 discussion. Regardless of the type and amount of disci'plinary information
ultimately deemed appropriate for pubdlic consumption, the public's confidencs in the
processes that generate that information is at the heart of the issue.

With regard to disclosure of cisciniinary informeation on health care praciiiioners, the

following general questions were usec iz study development:

-What are the current policies znd practices at DHP with regard to disclosure of
disciplinary information and how can inconsistencies among boards within DHP bs most
effectively corrected? What tvpe of information is most appropriately accessed by the

Ziven type necessary or does summary information

public? Is complete information of z
adequately address public health and sz72tv needs.

- Do recent trends toward limiz2< disclosure of disciplinary information bv DHP,
compromise public health and sefety oy providing too little information for informed
decision making by members of the public (e.g. individuals, administrators of mznaged
care programs, employers administering employee compensation programs and the like) ?

- What are the disclosure policies znd practices in other states? For example, what
type of information is publicly disclosed? Are there recent changes in the type and/or
amount of disciplinary information that is disclosed? Through what means (e.g.
automated phone system, written request etc.) does the public access information? Is

there uniformity in policy across boards? Is public education provided with regard to

access to disciplinary information?



- What are thz cublic's concerns regarding disclosure of disciplinary information on
health care practiticz2rs?
If informatio= 1o the public is limited, how can public perceptions of adequacy and
integrity of informaz:on be assured?
In exploring thes= gquestions, primzry methods and sources include:

3

_literature revi=- which includes rzlated studies from other states and information

/

provided by consurmzr groups;

-telephone and Zirsct interviews with key individuals working with health regulatory
boards and the invziTiganons arez 07 DEP;

-gathering anc =vzluztion of imformation from boards in select states through mail

guestionnaires:

]

-public hearings znd writzen responses 1o public hearmo announcement;

-telephone inie—-iews with reprasentatives of consumer groups and members of the

public who have exzr2ssed interssi in :he disclosure issue.

This report pro-=Zes the subsiancs of copious information. Due to dual and muluple

hj

rzozzted in various sections of the text in crder 10

n

applicability, soms Imformation :
adequately address issuss. When cractical, cumbersome information is piaced in
appendices so the: zhe resader can 2K ddmonal information according t0 his or her

desires.
EX=CUTIVE SUMMARY

Disciplinary information on health care practitioners is made available to the public as a
matter of assuring public health and safety. Such information is made available so that

members of the putiic can make informed decisions with regard to the desirability and



safety of using the services of paricular health care practitioners licensed in the
Commonwealth of Virginia.

There is a trend in the Commonwealth toward limiting public disclosure of disciplinary
information on health care practitioners through state law. Because such laws currently
apply only to three boards (i.e. Medicine, Dentistry and Psychology) under the umbrella of
Virginia's Department of Health Professions (DHP), inconsistencies exist across
regulatory boards with regard to public disclosure of disciplinary information.

Policies and practices in other stztes selected for study are mixed. Recant trends, in
other states, toward less disclosure zre not identified in the study. However, there are
apparent inconsistencies with regard 1o disclosure practices across boards within several
states and there are identified cases of trends toward greater public educziion on
disciplinary processes and access 10 izformation as well as greater public participaiion on
boards.

Consumer concerns center arounc the need for sufficient information as well 25 a need

for public confidence in disciplinary processes and decisions. Recent trends toward less

w

disclosure of disciplinary informatica and inconsistency in disclosure practices acros
boards are considered in light of these issues.” - )

The evaluation of findings in this study does not support reversing the trend oward
limiting disclosure of disciplinary infermation. Eliminating inconsistencies across boards
may be effectively accomplished through the more conservative policies used by the
Boards of Medicine, Dentistry and Psvchology. Nonetheless, in order to assure public
health and safety and to maintain public confidence in systems that generate publicly
available disciplinary information, limited disclosure practices should not be implemented
in the absencé of control mechanisms which would assure that: 1) content and quality of
publicly available documents are sufficient for informed 'decision making on the part of

consumers of health care services and 2) investigative and disciplinary processes are

functioning in a manner which assures public health and safety while providing due



process to healih czrz praciitioners. In other words, monitoring of results generated by

policies and processzs must support assumptions of effectiveness.

DISCLOSURZ= OF DISCIPLINARY INFORMATION: AN EXAMINATION OF
CURRENT PRACTICES AND CONCERNS

Examination o zurrent policies and practices with regard to disclosure of disciplinary

information 15 nzzz:sznv in order to effectively explore existing inadequacies and
inconsistencies zr.Z 0 Iind effective remedies which mitigate or eliminate such
inadequacies and in::Insisencies.
The Current Inveszizzziv2 znd Disciplinarv Process in Brief

(Information for zais part of the study was collected from the investigative division of
DHP as well as =z following DHP boards: Dentistry, Funeral Directors, Medicine,

Nursing, Optometr~. Phzrmacology, Psvchology, Social Work.)

In Virginia, z3 1= other states, it is often necessary to investigaie instances of alleged

misconduct on iz 2zrt of health care practitioners who are licensed or otherwise

credentialed in :=z Commonwealth. Evidence gathered during investigations may
ultimately result iz z sznction against a practitioner. These sanctions may range from a

formal reprimand 1z rzvoczaion of credentials.

are performed by z= invesugative body which serves all health regulatory boards. While
the investigative r:=ction is performed by a division of DHP, that division operates
independently from zhe boards and has no special allegiance to any particular board(s).
Prior to investgation, each complaint is evaluated by an intake officer who decides
whether investigatic= is warranted. Provided an allegation is investigated, an investigative

report will ultimz:ziv be provided to a committee of several members of a health



regulatory board which determines if evidence gathered during the investigation
establishes probable cause for further action. If there is insufficient evidence, the case is
closed. If evidence is sufficient, the practitioner against whom the allegation is made is
provided notice of the allegation and the intent to proceed with an informal fact finding
conference.

A practitioner facing an informal conference may acknowledge that allegations are true
and appropriate findings 2nd sanction will be applied through a consent order. If failure to
reach a settlement cccurs. a formal hearing will be held and a decision will be made.
Sanctions, if determined zppropriate, are described in an order which typiczily includes a
finding of fact and conciusion of law.  (See appendix A for examples of notices and
orders.)

As a means of ensuring public health and safety, members of the public mav request
and receive from bezrds within DHP information generated by the disciplinanv process.
This study was prompiad by known inconsistencies across boards with regard to
disclosure of disciplinzry information and an apparent trend in the Commonwealth toward
limiting the informaticn that may be publicly disclosed.

Information Disclosure: Inconsisiencies across Boards. Prior 1o conciusion of
investigation, informaztion on an allegation is not publicly disclosed. However. beyond -
complétion of investigations, inconsistencies exist across DHP boards with regard to
disclosure. Inconsistencies of two primary types exist.

First, there is inconsistency émong boards regarding the type of inforndation that is
publicly available. The law currently provides restricted access for information maintained
| by the Boards of Denistry, Medicine and Psychology (restricted boards) with regard .to
confidentiality of investigative information. In effect, all information acquired by DHP
during investigations is barred from public disclosure except in limited circumstances (see
Appendix B.) Conversely, other boards (e.g. Funeral Directors, Nursing, Optometry,

Pharmacy and Social Work) are not barred from disclosure of such information.



As a result, a member of the public seeking information on a practitioner licensed by a
restricted board can essentially receive only that information included in notices of
hearings and disciplinary orders. These include a summary description of the zilegation
and the ultimate outcome of the case (i.e. action taken or rationale for determining that 2
case be closed without zcuion). On the other hand, a member of the public seeking
information on a pracuiioner licensed by one of the other boards can techniczilv racaive all
information gathered during the disciplinary process. (In the latter case. some axceptions
exist because of DHP's us2 of exemptions under the Freedom of Informaticn Act. Most
notably, names of indivicuals are redacted from medical records.)

Second. resiricied boards (i.e. Dentistry, Medicine and Psvchologyy provide
information only on czses that reach the notice stage in the disciplinary process while
others (e.g. Nursing and Opiomeiry) provide information on cases that hzve tezn fully
investigated. In the lzamer circumstance, members of the public seeking informziion on a
health care practitioner may access information on allegations that were fullv investgated

but closed without further action because the investigation did not provide 2vidence

3°

-

sufficient to show probable cause. In the case of the restricted boards, exisience of such

cases is not publicly acknowledged.

In summary, restricied boards provide information only on allegations which zre fully
investigated and shown 0 have probable cause for further action. In effect. the threshold
for disclosure exists at the point when a practitioner is formally informed through official
notice of an allegation and the intention of the board to schedule an informal hearing.
Notwithstanding the ultimaie disposition of the case beyond that point. the notice and
order are made publicly available.

Boards that are not required to restrict disclosure typically provide information on any

allegation that has been fully investigated. Therefore, once an investigative report has

been filed and the board has issued notic_e or closed the case due to lack of probable cause,



investigative Informziion 2nd any other ‘materials related to the case become publicly
available. (Again, mzdical records and other similar items are excluded.)

While inconsistzrcies in disclosure practices across boards do not necessanly indicate a
lack of consistency in disciplinarv processes among boards, such inconsisiencies may
adversely affect puziic perceptions of integrity of the disciplinary process. In addition,
existing inconsistencizs create ineguity among various health care practitioners. In order
to eliminate inconsizizncies. evaluztion of alternative disclosure practices must be made
and a common me:=23d sz2lecied. Logically, initial evaluation must address recent trends
toward more limiteZ Ziscicsure of disciplinary information.

Trends toward Z:i2d Disclosire. DHP has an obligation to ensure pubdlic hezlth and
safety within the czzi2xx of its duiles and responsibilities. Sufficient informztion must be

available in order Iz- members of the public 10 make informed decisions regzarding the

uQ

safety and desirabiii> or using the services of individual health care practitionars.

As indicated in 122 previous sacuion, inconsistencies exist across boards a1 DHP with
regard to disclosur= of disciplinarv information. In order to create a common policy
across boards, currzzi pracices which limit disclosure must be eliminzted 30 that an
alternative approac: czn b2 adopied by or created for all boards or himited cisclosure must
be fully adopted by =" bozrds within DHP.

~~

The core issuz Is sumciency. If limited information provided by resiricied boards
sufficiently address=s the public's health and safety needs, then that may be the solution 10
the problem of incozsistency. On the other hand, if limited disclosure does not adequately
address the public's ==z2d. an alternative approach would be appropriate.

Responses fro= four primary sources were used in evaluating this question. First,
individuals directing boards and others involved with disclosure within DHP were

interviewed.  Second, literature including related studies were reviewed. Third,

impressions were gzthered from consumer groups and various members of the public



through public 5zzrings and telephone interviews. Finally, approaches to disclosure used

In other states vwerz explored.

DHP Response 1. Summarv

The consensus within DHP is that more limited disclosure is adequate for informed

decision making = individuals 2ad others (e.g. administrators of managed czre programs,

employers manzzinz emploves compensation programs and the like) seeking information
for the purpose ¢ mzking informsd decisions with regard to health care pracunoners. In
other words, su:X lmitetions zrovide sufficient information to the pudlic without
unnecessarily anc “nfzifiv dlamagi:g practitioners.

Primary concems center arouad: 1) esoteric language typically used in hoﬁces and
consent orders (1= manner of greseniation) and 2) 1nc0n51stencv across poeards with
regard to content = notices and consent orders. In addition, most inteniewess regard

notice as a more =zuitzdle threshoid for disclosure than completion of investigation. This

eliminates cases :Zz: are investigat2¢ znd closed because probable cause for further zction
cannot be estabiiz=z3 rom evidencs gathered during the investigation. Assuming iniegrity
of the investigativz process, this threshold for disclosure is more fair 10 pracutoners
aoamst whom urnwznifiadle allegations are made.

In essence, 1Z =2tices and consant orders include summary information presen:ad in a

manner that can b= understood by members of the lay public, that information is g generally
considered sufficizat to satsfaction of the public's need to make informed decisions
regarding safety z=d dealrabxhty of using the services of individual practitioners. At the
same time, this przctice eliminates distribution of sensitive information such as medical

records and the necassity of redacting names and other identifying information from files.



In addition, m:r2 iimited cisclosure and the use of notice as the threshold for

disclosure on a pariizular disciplinzry case is considered sufficient to satisfv' public need

while mitigating the ¢ 2ssibility of unnecessarily damaging the reputations of practitioners.

Literature and RelatzZ Studies
Recent, relevar: research regarding public disclosure of disciplinany information on
health care practiticnzrs concenirzies primarily on: 1) type of disciplinan information
provided (e.g. notizz:i orders. invasiigaiive information and the like) zs well as the
hreshold for discloszrz (2.g compizints, pending cases etc.), 2) rates of discipline within

jurisdictions, 3) ez::z of public z:cess 10 disciplinary information and processes, 4)
consumer educatior. znd consumer representation on regulatory boards. znd ) public

disclosure of discizZnaryv actions znd other board activities through prass releases,

newsletters, annual rz2oms znd the ke

In general, exzloration of the tvpe of information disclosed and the threshold for

disclosure indicates =zt disclosad information typically includes documents comparable 1o
DHP's notices anc >rders and thzt information is tvpically released on zliecations
following establishm.zxt of probabie cause. Release of information on mera complzints ol

pending cases Is rars

While some rzzors generaizd by consumer groups argue that the threshold for
disclosure should bz lowersd, thers is little support for such action. Limited research
indicates a correlatic berween complaints against practitioners and ultimate malpractice
suits. However, no cradictive relationship has been established.

Much discussioz and exploration in the literature addresses integrity of disciplinary
processes and related regulatory activities. Several approaches designed to positively
enhance regulatory performance and public perceptions are commonly cited throughout

literature. First, the importance of recording disciplinary rates and making them publicly



available is suppori=Z by evidence of low disciplinary rates by regulatony bodies. As an
example, according :> the Public Citizen Health Research Group, Virginia's State Board
of Medicine rankec 32nd among states in 1994 with regard to "serious action taken" (i.e.
licensure revocatior. suspension, probation etc.) per 1000 medical doctors licensed by the
Commonwealth.  Szrous acticns taken per 1000 M.D.s was 3.76 percent. Key
recommendations I this and similar reports support public disclosure of ar least
aggregate Informa:z= on numbsar 23 types of complaints received and the disposition of

those complaints. The implicaiion is that public confidence depends on evidence of

integrity of processz: zs well zs Zisciplinary information on individual pracutonars and

that self-reporting = r2gulatony zz2ncies may mitigaie public misperceptions.
Second, consiczrzble emphesis is placed on ease of consumer access 1o information
and to the complaiz: zrocess. In general, literature suggests that summeanv disclosure of

disciplinary informz::-n bz made zvzilable over the phone either through an zutomared, 24
hour system or t=-ough direc: conmtact with a board representative Similarly,
over-the-phone acczptance of consumer complaints is encouraged as 2 means of
enhancing consumer :zvice.

Third, consumszr 2ducarion <zsigned to create public awareness oi the disciplinary
process and other rzzu:latory funciions is recommended in the literature. For example,
placement of informzzional brochures at pharmacies and practitioners' omicas and other
such efforts are co—=only recommended. In addition, greater consumer representation
on regulatory boarcs is recommended as a means of assuring integrity of disciplina.ry
processes.

Finally, proactis, public disclosure of disciplinary actions is a commonlv cited
recommendation in the literature. While the public is typically informed of sanctions
through regulatory board newsletters and annual reports, more aggressive use of mass

media and more imm=Zdiate public notificationis recommended. In addition. news releases



pending cases raises guestions of interference with investigétions and due process. some
states do provide information on :he existence of pending cases without revealing derails.

Additional expressed concerns of consumers and consumer representatives center more
on integrity of systems generaiing disciplinary information than on the amount of
information that can be obrained through public access. For example, there is concern that
the rate of discipline in cerain orofessions is low --- especially when compared with
disciplinary rates of other boards. (Indeed, while the issue requires stucy bevond the
scope of this report. there is soma indication that such perceptions have zi l2zst limited
support.)

Public skepticism of the Processes generaung information is notable in that It suggests

a trade off berwesn perceptions ¢l orocesses and the amount of information desired by the
public. In recent Years. some sizias (e.g. Arizone) have addressed this issue through

States included in the stucy zre Arizona, Celifornia, Colorado, Florcs. Gzorgia,
Kentucky, Massachusers, Marvlznd, Norh Carolina, Oregon, Tennessee, Texas. Utah,
Vermont, Washington. and Weas: Virginia.  Boards included are Dentisirv. Funeral
Directors, Medical. Nursing, Optomery, Pharmacy;, Psychology, and Social Work. States
were chosen based on geography (i.e. border states), organization of boards (i.e. known
similar organization to0 that of Virginia) and history of either general trend sening (fe.
Bellwether states) or known, recear exploration of this or related issues.  Selected
professions are those that are typically directly accessible by patients.

Surveys were sent to individual boards in all states except Colorado, Georgia,
Massachusetts, Utah, Vermont, and Washington. The boards in these states are organized

similarly to Virginia (ie. the boards exist as g part of a larger entity such as DHP).



on other regulatory activities 1s cited as 2 means of enhancing periormance and public

v

perceptions of regulatory processes.

Consumer Response

Many members of the public may have an interest in obraining disciplinary information

on health care practitioners. QOiner sources of this studv (e.g. inteniews znd surveys)

1y
v
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reveal that the primary users of such information are individuals, employers (i.e. most

wvpically potential emplovers of hezith care practitioners) and adminisirators of meanaged

care programs such 2 Hezith Mzimenance Organizations Of Prefered Provider

w
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Organizations. Other commoniv si122 users are attorneys and representaiives Of insurance
companies that provide malpractice insurance 10 health care practitioners.

Insight into consumer CONCErns Were gained through public hearings and wrntten
responses (see appendix C), telechone interviews with individuals known 10 have an
interest in the disclosure issue, and exploration of studies and other literature related to
disclosure of disciplinar}'-informazic:.

Public hearings were held in Ri~=mond and Roanoke on June 12 1998 znd June 15,
1996 respectively. In addition, -written responses 1o notice of p\ibﬁ: hearings were
received from: 1)) representatives of ine v irginia Manufacturers Association. the Virginia
Chamber of Commerce and the Virzinia Hospital and Healthcare Association and 2) one
health care practitioner, Joseph M. Donerty, DDS.

In general, the greater concern raizted to disclosure of disciplinary information is that
of access to a full history of activiry related to discipline on an individual practitioner. In
other words, the amount of information regarding a given case is not as important as at
Jeast limited information on all incidences that warrant investigation including pending

cases (i.e. cases currently being investigated.) While disclosure of information related to



Therefore, informz:izn on all eight boards was gathered through the u*no ella agency.
(One exception is M zssachusetts. In that state the Medical Board is independent of the
others.)

The survey inci=Zes questions related to the study and ancillary issues (see Appendix
D). The response -z:2 zcross boards was sixty-four percent with the greatest response

rates from Boards ¢ Tom Dentisiry, Medicine, Nursing and Pharmacy.

The limited nat:2 of this study with regard to numbers of stzies and bozrd ds surveyed
restricts analysis anZ zoncrete findings. However, information gathered from respondents
provides an overviz: of various practices throughout the United States with regard to
disclosure of discizi:mzn iz“ormation.

Notably, states :rerziz in unicus wavs with no two states operating identically. In

order to mitigate inz:zurzcies in responses due to differences in policy and ierminology, a
list of defined terms -~as provided for use in completing the survey. In addition. survey
design was based. iz -zri. on general information gathered from representziives of several
boards throughout 2 United States bso that commonalies and differances could be
adequately accomm:Zzi2d. In order to further mitigate misundersianding. space was

provided for reszzzZenis w0 prov ice additional comm nis and explanzi on on any
question.

Key questions c= disclosure ralate to: 1) the tvpe and amount of informazion made
publicly available, 2. procedures through which members of the public can access
information and 3) procedures through which complaints against a2 health care
practitioners are mzZz. First, responcents were asked to indicate whethar their board
discloses informatioz of the following types: disciplinary actions taken, pending cases,
closed cases (i.e. czses that were investigated but did not result in discipline), and
complaints.

Second, in order -o determine the amount of information vdisclosed, respondents were

asked to select from z range of possibilities with the least restrictive approach being that



all information is =7 :vid=3 upon request and the most restrictive being that informeation Is

limited by law that :z=cificaily applies to the board's disclosure practices.

Third, in ordz: :o evaluate ease of public access to information, respondents were

queried on procedirss for accessing disciplinary information. Finally, procedures for

n

making a complair: == & board against a health care practitioner were explorad.
Tvpe and Anizuni of Publicly Disclosed Information. Of the 82 resp ondents, 62
percent indicated :=zI they provide information on disciplinary actions/sanciions only, 20

percent indicate inz: thev provided information on disciplinary actions and closed cases.

The remaining 18 ¢ 272227 indicate that they provide information on all categories included
in the studv. How = 7. iz“crmation on pending cases (i.e. cases under invest igziion), was
tvpically limited to 72 mere existence of 2 complaint/allegation without furiher detail.

In response 1z :he issue of the amount of information that is publiciv disclosed,
twenty-four resporZ==is indicate that they provide all information (i.e. all information with
names redacted anZ similzr minor deletions), twenty-four indicate that all information is

technically available =ut that discretion is used on a case-by-case basis, thirieen siate that

information is limiz=Z =v oolicy, and sighteen indicate that statutory limits are placed on
disclosure (i.e. stazut:mv rasirictions that limit the board's disclosure practices specincally.)
Three respondents 2.2 not provide & clear response 10 the quire.

Those respond==:s providing comment on statutory restrictions tvpically indicate that
investigative maieiz’s. petient records and consuliant's notes could not be pubilicly
disclosed. Similer zomment was provided by some respondents who indicaie that
information disclos=-= is limited by board policy . In effect, where restrictions exist ---
either through statuzz or policy decisions --- those restrictions primarily affect disclosure
of investigative mz:=rials and similar items. " Those respondents twypically provide
information from or copies of documents similar to notices and consent orders provided-

" by the Medical, Den=stry and Psychology Boards at DHP.
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No meaningful zz2izzion exists between the type and amount of inform
by boards. Those =:zrcs which limit types of information (e.g. provide information on
only disciplinary aczizzs’sznctions) do not necessarily limit the amount of information that

is provided. Convzrszly. those boards which provide many or all tvpes of information

(e.g. provide inform:zzion on disciplinary actions, closed cases and complzints) do not
necessarily publiciv Zisclosz investigative materials and other unofficial documents. In
effect, limitation ¢ .=Z>rmzzion tvpe does not necessarily coincide with limitation of the
amount of informz:::x t:".EI' 's made publicly available. Due 10 inconsisient responses
across states and oI:z7Is wiiiin states, no meaningful observations can be mzda regarding
degree of inconsiszzzzv z2ross boards within other states. However. it is notzble that

Inconsistencies z2cr2s: sczrds exist primarily in those states where boarcs zre independent
of one another. Tx:Ise sizies with boards organized similarly 1o Virgniz (i.e. boards
existing under a czmmox umbrella organization) do not Teport Inconsistancies across
boards.

Procedures for =:5lic iccess to Disciplinary Information. Most r2 spondeant boards
(90 percent) indice:z :zat Sisciplinary information on health care practuoners is accessible
Dy phone. In mes: czses. z brief description of an alle gauion and anv zciion tzken is
provided by phonz :zd rzzuests for additional information (i.e. copies of znv available
docurﬁentation) mex 22 mzlz by phone. In rare instances, a writien requast (i.e. either
through a l.etter or zzmpletion of 2 specific form) for copied information is raquired. One
respondent indicates :xat members of the public interested in seeing Writen information
must review files at =2 bozrC's offices.

Several boarcs (23 percent of respondents) either have or are in the process of

implementing automz:2d access to basic disciplinary information. One Tespondent board

provides on-line access to basic disciplinary information.



Procedures ~ur maxing Complainis. Most respondents report that individuzls can
make complainis rzgzrding misconduct of health care practitioners over the telephone.
(Indeed, most zzzept complainis from anonymous sources.)  Others indiczie that

complaints must == made in writing or that complamams must complete specific forms.

SUMMARY AND RECOMMENDATIONS

Potentiali~ [zzitimate allegations of misconduct against health care pracu itioners
licensed or otnz—:sz credentizled by the boards within the Depariment of Health
Professions (DX=. —ust be investigated and appropriate discipline (e g reprimand,

suspansions of izznsz z2ad the like) must be applied, if warranted.

DHP has z -~mzrv obligation to ensure public health and sarery. Mempers of the

1

public must have s=Scient information if they are to make effective de
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the safery and Zzsirzdility of using the services of particular health care Dractiiioners.
Disclosure of disziziinzry information (i.e. information generated by the investigzive and
disciplinary prozzsses) on health care practitioners by the. Depariment of Health
Professions is 2= =:2z7z] means of ensuring public health and safety.

z <-2ad toward more limited disclosure of disciplinary informzzion has
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been generated = chznges in law  affecting some health regulatory boards:” For many ™
years, law has -r>vided unique protection with regard to disclosure of disciplinary
information to —=ciczl doctors. Recently laws have been passed which extend

confidentiality to <zntists and psychologists. The trend toward more limited disclosure of

disciplinary informzion and resultant inconsistencies in disclosure practices across
regulatory boards rzises questions of efficacy of such practices in light of DHP’s

obligation to ensu-= public health and safety.
In an effort to determine the most effective and efficient approach to eliminating
internal inconsisz==cies in disclosure practices at DHP, current practices in disclosure of

disciplinary informzion in Virginia and other states were explored and consumer rzaction



was sought through pudlic hearings and interviews with representatives of consumer
groups. In addition, recent related studies and other relevant literature were reviewed.

Broad Findings

* Inconsistencies with regard io disclosure of disciplinary information exist across
boards within the Depariment Health Professions. Inconsistencies exist with regard to
both type and amount of disciplinary information that is made publicly availeble.

Similar inconsisiencies exist across and within other states. However. information is

typically released orniv on complaints which result in action beyond investugaiion and
disciplinary ac:ions.

* Primary concerns 2ddressed oy consumer groups include: 1) sufficient disclosure of
disciplinary  historizs for purposes of informed decision making. 2) integrityv of
investigative and disciplinary processes from which practitioner informetion 1s derived, 3)
ease of public access to information, and 4) public education “on complaint and

investigative processes and the like.

Recommendations

1) In order 10 eliminaie inconsisiancy across health regulatory boards within DHP, a
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more limited approzch o disclosure of disciplinary information is advise

]

mIormauon on allegations that result in notice should be made publicly availzble. The use
R o

of notice as the thrashold for disciosure addresses the public's need for disciplinary

nd closad

3%

information while eliminziing disclosure on allegations that are investigatad
without’ notice due to lack of probable cause for further action. Given that these
allegations are not supporied by investigative evidence, disclosure of these allegations may
unnecessarily damage the reputation of a practitioner without contributing meaningfully to
the public's needs.

| As a caveat to this recommendation, it is strongly advised that records on cases that

are closed following investigation due to lack of probable cause be retained and that they

be placed into publicly available documents in the event that future and related cases result



in disciplinary acticz. Iz other words, previously inactionable cases which demonsirate a
pattern of misconcict supporting a case in which probable cause exists should become a
part of public recorc in the event of disciplinary action.

2) Investigative Zocuments should be excluded from public disclosure and notices and

orders should be mzde available. These documents, in combination. may provide
information sufficizz: for informed decision making regarding the use of services of
individual pracutionzrs. However, guality conirol must be assured so thzt notices and

orders consistently zr2vide sufficient. clearly stated summary information on allegations

and findings. - At T:zimum, a statement fully describing the allegation. z summary of

findings surroundizz 3¢ zllegation, action taken and rationale for action or inacticn should

disciplinary processz:z. In order to assure positive public perceptions, it is necessary that
DHP establish mez=s through which members of the public may evaluate performance of

boards with respec: 12 the discipiinary function. The centralized organizational siructure

1

of DHP and the —:zmber boards aad the separation of investigative znd disciplinary
functions are concwzive 10 this goal. (As a marter of efficiency and prodiciency, it is
advised that inves:izziors work with cases involving 2 limited number of profe‘si;;l“s_
However, no inx'es;i;:zzor should work exclusively with cases related 1o any one bozrd.)
The ability of =32 public to evaiuate performance of investigative and disciplinary
functions may be exZznced through: 1) public education on the complaint process as well
as the availability ¢ disciplinary information and the means through which it can be
accessed, and 2) crazzion of publicly available summary information on disciplinary rates.
The latter should provide annual aggregate information for each board on number and

types of allegations znd the rate at which these allegations resulted in disciplinary action,

closure after notice “+ithout disciplinary action and closure without notice (i.e. further



Study on Disclosure of f Disciplinary Information

Summary of Recommendations based on Findings

Goal:  To establish and maintain a disciplinary information disclosure svsiem which
effectively and efficiently satisfies public health and safety needs without unnecessarily
and/or unfairly damaging the reputation of health care practitioners. The obligation to
satisfy the public's ne2d 10 access disciplinary information for the purpose of mzking truly
informed decisions rsgzrding the saf v and desirability of using senvices of individual
health care practitioners is paramount. However, this must be accomplished without
wasting resources and -without unnecessarily or unfairly damaging practizionsrs a against
whom unfounded or urnverifiable alle gz110ns may be made.

Three broad requiramen:s must be met. First, disclosure practices must be consistent
across boards and disclosed information must be clearly presented and of 2n zmount and
type sufficient for decision making on the part average citizens. Second. the integrity of
information sources (i.e. investigative and disciplinary processes) must be maintained.
Finally, poéitive public perceptions of investigative and disciplinary processes must be
assured.

Centralization of heaith regulatory boards under an umbrella agency such 2s DHP and
separation of investigztive and disciplinary processes contribute effectivelv 1o these
requirements.

Findings in this study suggest that public faith in systems which generaie information
may mutigate need for elaboraie disclosure practices. While evaluation of Investigative and
disciplinary functions is beyond the scope of this study, some recommendations are

directed toward ensuring public confidence in these functions.



aciion beyond inv=zsiigaiion).  Accompanying summary information should provide
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explanation.









action beyond inwvzsiigziion). Accompanying summary information should provide

explanation.



Study on Disclosure of Disciplinary Information

Summary of Recommendations based on Findings

Goal: To establish and maintain a disciplinary information disclosure svsiem which
effectively and efficiently satisfies public health and safety needs without unnecessarily
and/or unfairly damaging the reputation of health care practitioners. The obligation to
satisfy the public's ne2d 10 access disciplinary information for the purpose of mzking truly
informed decisions rzgarding the sefety and desirability of using services of individual
health care pracuuonars is paramouni. However, this must be accompLshed without
wasting resources ani without unnecessarily or unfairly damaging practitioners against
whom unfounded or uvnverifiable allegziions may be made.

Three broad requirements must be met. First, disclosure practices must de consistent
across boards and disclosed information must be clearly presented and of zn zmount and
type sufficient for decision making on the part average citizens. Second. the integrity of
information sources (i.e. investigative and disciplinary processes) must be maintained.
Finally, poéitive public perceptions of investigative and disciplinary processes must be
assured.

Centralization of heaith regulatory boards under an umbrella agency such 2s DHP and
separation of investigztive and disciplinary processes contribute effectivelv 10 these
requirements.

F‘indings in this study suggest that public faith in systems which generate information
may mitigate need for elaborate disclosure practices. While evaluation of investigative and

disciplinary functions is beyond the scope of this swudy, some recommendations are

directed toward ensuring public confidence in these functions.



Recommendations

closed following notizz through informal or formal hearings

-Continue to or:: disclosure of information related to allegations that are not deemed
worthy of investiga:iza or which are in the process of being investigated

-Across all boarZz. omit aisdosure of information related to cases closed following full
investigation and pmi:r 10 notice. If investigation does not prowde evidence suicient to
establish probeble :-zuse for fumther action, inclusion of such information may
unnecessarily or urZziriv izopardize the reputations of health care practitionars without
contributing mearizzully 10 public health and safety.  (Exception/wavier should be
provided if an affeziz2 przcutioner officially requesis such exception. In thet event,
information on exisiznce  2nd tpe of allegation as well 2s a brief summan of disposition
and rationale for cics:re should be provided.)

-All disciplinz= documents such as notices and orders should be made publicly
available. Content must include: 1) type and summary of allegatioﬁs and investigative
findings, and 2) sanztion a'ppiied and planatlon of rationale for decision 1o 1zXe action or
to close the a case ~=:hout zction.  Information should be provided in lav terms either in

the official documer.:s or 25 z summary attachment to the documents.

1

Evaluation mecZzzisms should be established to assure consistency across boards with

(D

hese documents. Records of quality control raviews

-t
—r

regard to content a=Z Zisciosure of
should be publicly zvziable
-Develop a razoriing sysiem whereby each board must record and r2port. on an
annual basis, aggrezzte information on the type and number of investigatable zllegations
as well as the dispesTtion of those allegations (i.e. closed without notice, closed as result
of informal or formal hearing or action taken). Reports should include organized

- presentation of razss of discipline for each category of allegation and a summary

explanation of decisions.



As a means ¢ zssuring that the public's interests are satisfied through the investigative
and disciplinary processes, official reports should be provided to the General Assembly
and made publicly zvzilzble through DHP and each of its boards upon request.

-Reestabizsa a syvstem whereby disciplinary actions taken against hezlth care

ractitioners by D=2 boards are made publicly known. While publication in rawsletters
P Y P y p

and the like may =Zzctively inform the public, such approaches create more illusion than
reality of public ¢izzzminztion.
-Develop mezzz through which the general public mayv become more familizr with the

investigative anc Z:isciplinary processes within DHP. Public education issu2s should
include means thr: 2zh which complaints can be made 10 DHP, tvpes of aliecziions that

are within the jum:Ziziion of DHP boards, brief descriptions of allegation npes and

available sanction:. mezns through which members of the public can obtain cisciplinary

information, type ¢Z informeation provided etc.
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Appendix A

The documents contained = =is appendix are ali pubiic. The names of the individuals who are the subject thereof have been redacted

as their identity is not reiev ==t 10 this report.
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COMMONWEALTH of VIRGINIA

Department of Health Professions
6606 West Sroad Street, Fourth Fioor
_ Richmond, Virginia 23230-1717
Scptembcr 20, 1995 (804) 662-3500
‘ FAX (804) 652-2943
TDD (804) 682-7187

CERTIFIED MATL
Z 100 417 333

d 2 Consent Order from the Informal Conference Commirniee ("Committes™)
>f the Board of Dentsty ("Board"), which met with vou on September 8, 1995 in Henrico County,

Virginia.

The Comminte2, upon considerzdon of the mauers before it, has decided to offer you a Consent
Order which wiil contnue vour license on probaton with terms and conditons.

Please review the enclosed Conseat Order caresfully, should vou agree to the terms of the Consent
Drder, have it signed before a notary public. In order for it to become effecdve, you must remumn this
original Consent Order, bearing vour wimessed signature, to the Board office within thirty (30) days.
Upon receipt by this office, the Consent Order wiil be entersd and a cerufied copy will be forwarded
o vou. Should we not receive this Consent Orcer from vou within thirty (30) days, the Board will
‘nsdtute formal adminiswauve procesedings to resoive this matter. Please be reminded thart it is vour
-=sponsibility to make sure that vou fuiniiled zil terms of the Consent-Order.

.Should vou have any quesdons regarding the Commines's recommendaton, you may refer them
10 me or Pamela Homer, Administauve Assisiant, at (804) 662-9906.

/

Marcia J. Niller
ecunve Director
Virginia Board of Dentisty

sc: James L. Banning, Director, Administraave Procesdings Division
Marvin A. Rosman, Esquire
Soard of Audiclogy & Speech-Language Pathology - Boara of Dentsery - Board of Funeral Directors & Embaimers - Soara of Medicine - Boaro of Nursing
Boarg of Nuraing Hon_\.aMnn‘n-v.sv:m- Boa_rd Ofo?l_at?wy-acardc{ Pharmacy - Board ot Professional Counseiors



VIRGINIA:

BEFORE THE BOARD OF DENTISTRY

e ——
License vo.:

Complaint Nos.: 94-02046 & 95-00815

CONSENT ORDER

Pursuant ©0 §§ 9-&..4:11 and 34.1-2400(8) of the Code of Virginia, an Informal Conference

Committee ("Committze”: of the Virginia Board of Denusoy ("Board"), composed of Robert J.

. S-.:.‘:' R A
Isaacson, D'B6., M.S., P=.D., and Joon S. Lyon, D.D.S., met wuth-
September 8, 1995 in Zzznco County, Virginia.- appeared In person and was

~ . ——

represented by Marvin Roszan, Escuire. The purpose of the informal conierence was to consider
— compliancs #ith the terms and conditons of the Consent Order entered October 11,
1993, and to receive anc =zt upon &vidance concerning the allegations in the Nodce of Informal

Conference dated August =, 1995.

FINDINGS OF FACT

1

After consideratoz of the evidence and statements conceming the allegadons, the Commities

makes the following Finc=gzs of Fact
L R . oG license numbe AN ssu<: by the Virginia
Board of Dentisuy.

2. By Consexn: Order entersd October 11, 1993, -was placed on probaton

for substandard care and zilowing unlicensed practice by dental assistants.

3. Between on or about March 7, 1991 and August 2, 1991~mﬁd&d dental
treatment- to Patient A. Oz or about April 3, 1991—dc1ivered a substandard crown on

Patient A's tooth #19 iz tat the crown had an open margin on the distal. Subsequent to the



placement of the crovm,-failcd 10 diagnose or weat the presence of the open mmargin
causing recurrent decay on ooth #19.
4, Betwe"n on or about July 3 1990 and Feb 17, 1993, rovided
p

<—'l

dental treatment to Padent 2. On or zbout July 23, 1990, he delivered a substandard bridge between
Padent B's tooth #'s 14 anc 16 in that the bridge was of poor construction resulting in the appliance
separating on divers occasicas, porcelain dislodging from the connector and 2 hole in the coping.

5. GRS i o chswe that each dentst dencl hvgienist, assistant and

technician emploved or suz2rvised by him cerafy in writing 10 the Board on a guzrerly basis that

‘Aﬁ

" =ach has read and undersiz=¢s the Board of Dendsmy Regulations, in violzdon of Tem #3 of the
L3 Q.

Consent Order entersd Ocizz=2r 11, 1993, in that he failed to include the cerdiicaton ov’

e

CONCLUSIONS OF LAW

The Board conclud=s that Finding of Fact £3 through #5 consdmte a violadon of Term #3
of the Consent Order ent=—=d October 13, 1993, and § 34.1-2706(A)(3) and (10) of the Code of
Virginia (1950), as emenc=<, and § 4.3(%) of the Board of Dentdswy Regulznons.

CONSENT - - -

‘by affixing his signamure hereon, agress 10 @2 following:

1. He has besz zdvised specifically to seek the advice of counsel prior 0 signing this
document; -
2. He is fully zware that without his consent, no legal acton can be tzken against him

except pursuant to the Viginia Adminiswative Process Act, § 9-6.14:1 et sea of the Code of

<

Vireinia;
i
3. He has the following rights, among others:
a. the =ght to a formal fact-finding hearing before the Board;

N tha —~h+ tn —omragantatiAn hv ~ATTCAl” ?ﬂd



. the ©zat 10 cross-examine witnesses against him.
-
4, He waives zi! rights to a formal hearing;
5. He admuts t=2 zuth of the above Findings of Fact; and
6. He consenis o the following Order affecting his license to practuce denusmy in the

Commonwealth of Virginiz.
Y

ORDER

WHEREFORE, on =2 tzsis of the loreoomc Findings of Fact, Conclusions of Law, and with

—_——— D

the consent of the licenses. = is hereby ORDERED that (NSRRI . o:, =nd hereby

is contnuad on INDEFINI. = ?ROBATICN

1. " The duradon of e period of probation shall not be lass than three (3) vears. The

subject to the following terms and condidons:

Board specinically reserves 2 mgnt to enterain any request ior release from probaton by Informal

Conference, pursuant to § ¥-3.14.11 of the Code of Virginia.

2. GEEEREEEENEENNG o oc. wnd is hersby is, REPRIMANDED by the

Virginia Board of Denusz>.

3. Thc TWO T=ZOUSAND DOLLAR (52,000.00) STAYED pordon of the FIVE

THOLSA._\TD DOLL.—‘«_R .( - .JO0.00) moneary penalty assessad acmnst- pursuant to the
Consent Order entered Ocwooar 11, 1993, shall be immediately LIFTED, and shall be paid to the
Board within ten (10) days Zom the datz of enwy of this Consent Order. ~

4, * shall be assessed a monetary penalty FIVE HUNDRED
DOLLARS ($500.00) per Sading of substandard care for a total assessed monetary penalty of ONE

THOUSAND DOLLARS (§1,000.00), said penalty to be paid to the Board by certfied check or

money order within thirty (30) days fom the date of entry of this Consent Order. If said nonetary



penalty is not received within the prescribed deadline, an additional ONE HUNDRED DOLLAR
(S100.00) late fee shall be assessed weekly, up to a maximum of ONE THOUSAND DOLLARS

(S1000.00). Failure to pay the full monetary penalty plus the additional assessment within one

hundred (100) days of the date of enmy of this Consent Order shall consdtuts grounds for an

administrative procesding.

~ shall be subject to annual, unannounced inspectons of

his dentszv practice by the Board or iis designated representatives during the period of said

h

srobaton. Each inspecton shail inciucde eveluzdons of five (3) randomly selected crown and bridge

satient records, to include original pre-operzdve and post-operanve x-Tays anc modza!s. -

~

solely responsible for the payment of 2 TWO HUNDRED DOLLAR (5200.00) inspecnon fee per

bt o
w

inspecton to be paid to the Board within thirry (30) days of each such inspecdon. If said fee is not
received within the prescrived deadline, an addinonal ONE HUNDRED DOLLAR (S100.00) lat= fee
shall be assessed weekly, up w0 a meximum of ONE THOUSAND DOLLARS (51000.00). Faiiure
1o pav the full fes plus the zddidonal assessment within one hundred (100) days of zach inspecdon

shail consdmute grounds for an adminiswznve procesding. In the event that any such inspecdon

feveals a possible violatdon of the laws or rzgulatons perzining to the practce of dentszy In
g

Virginia, or Chapter 34 of Tide 34.1, (§§ 34.1-3400 et seq) '(Virginia Drug Conwol Act) of the Code
of Virginia (1950), as amended, the Board specifically reserves thé right o conduct further
procesdings in~this matter

6. - shall maintain a copy of the Board of Dentstry
Regulations at his office, and shall have each dentist, dental hygienist, assistant and technician

emploved or supervised by him certfy in wrinng to the Board on a quarterly basis that each has read



employed or supervised by him certfy in wrinng to the Board on a quarterly basis that each has read
and understands the regulatons. These reports shall continue for three (3) vears from the date of

entry of this Consent Order, and shall contain the signatures of all staff members an_

verifying the review.

7. - shall conduct himseif in accordance with the provisions

of Chapter 27 &f Title 34.1 of the Cods of Virginia (1950), as amended, and the Reguladons of the

Virginia Board of Dentstry, aad zil laws of the Commonwealth.
Any violaton of the forsgoing emms and conditions of this Consent Order or zny swiiute or

soulaton governing the pracics of cendszy in the Commonwezlth of Virginia sndil consdute

PRS-

crounds for the suspension or revocadon of the license of —., znd an
zdminisoatve proceeding shail be convened 0 determine whether ‘lic:nse 10 precuce
dentistry in the Commonwealth shall be suspended or revoked.

Pursuant to § 9-6.14:14 of the Code of Virginia, the signsd onginal of this Consent Order

shall remain in the custody of the Deparment of Health Professions as a public record and shail be

made available for public reiease, inspecton and copying upon rsguest

FOR THE BOARD:

Pamicia Lee Speer, D.D.S.
President

ENTERED:



SEEN AND AGREED tZ:

COMMONWEALTH OF ~IRGINIA
CITY/COUNTY OF

Subscribed and :=om 0 bpefors ms, a Notery Public in and for the ¢iv/county of
. s dzvor , 1993, by

Notary Public

4
My Commission Expires:
1 e
RECEIVED:
BY:

John W. Hasty, Z”==cwor
Deparment of 2z = Proizssions

Ceraficate of Servica

I hereby cerily o=z 2 Tue copy of the foregoing Consent Order was mailed to (D
. ' : —~ N B Virginia 23235, on the day of

S 1995.

Marcia J. Miller

Execunve Director
Board of Dentistry
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COMMONWEALTH of VIRGINIA

Deparzment of Health Professions

66C6 Wes: Sroad Street, Fourth Floor

(804) 662-2906
FAX (804) 662-2643

arcia J. Miller . nti :
Fve Dirvcior ofthe Bowrd ’ BOardO{Denrxstry Sienmond, Virginia 23230-1717

T S TDD (804) 662-7157

June 27, 1995 TDD (804) 662-7157

CERTIFIED MAITL
Z 100 410 368

Richmond, Virginia 23233

RE: NOTICE OF INFORMAL CONFERENCE
Complzint No. 84-02046\95-00815

Dear SR

This is an officizl nodfication that zn informal confersnce will be held ox rrday, July
28, 1995, at the Deparmment of Hezith Profassions, 6606 West Broad Strest, Rich—ecnd, Virginia
23230. You are directed to zppear at 2:30 p.m. and sign in at the Fourth Floor rzcestion area
upon arival.
4.1-110 and 2-6.14:11 cf he Cocde of

n

The conference wiil te conductsd sursuant to §§
Virginia (1920), as amenced.

An informal confersace commines ("Commines"), which is corr:)osca of toe= members
of the Virg}'hia Board of Dentsiy, will receive and zct upon evidencs that vou mzy ~zve violzied
laws governing the practice of dendszy in the Commonwealth of Virginia and consider vour
compliance with the terms and condidons of crooeton placed on vour license by Consent Orcer
entered October 11, 1993. Specificaily, vou may have violaied § 34.1-2706(AXS) a=d (10) of
the Code of Virginia (1920), as zmended, c_.'ld. § 4.5(4) of the Board of Dendszy Regulations, in
- that:

1. By Consent Order entered October 11, 1993‘@5 placed on probadon
for substandard care and allowing unlicensed practcs by dental assistants.

2. Between on or about March 7, 1991 and August 2, 1991, you provided dental
“treatment to Patient A. On or about Apnl 3, 1991, you delivered a substandard crown on Patient
A's tooth #19 in that the crown had an open margin on the distal. Subsequent to the placement
of the crown, you failed to diagnose or weat the presence of the open margin czusing recurrent
decay on tooth #19.

Sz Lee Speer, D.D.S. Alonzo M. Bell, D.D.S. Catherine C. Haywood, R.D.H., M.Ed. Mark A Crabiree, D.0.S. Paul F. Ferguson, Esquire

President Vics-President Secretary-Treasuter Maninsvilie Astingion
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3. Between ca or zbout July 5, 1990 and February 17, 1993, you provided dental
treatment to Patient B. Cna or about July 23, 1990, you delivered a substandard bridge between
Patient B's tooth #'s 14 znd £16 in that the bridge was of poor construction resulting in the
appliance separadng on divers occasions, porcelain dislodging from the connector zad 2 hole in
the coping.

. — e ey

You may be reprasenied by an znomey at the informmal conference. Afier reviewing the

ia’v'o'l(s) with you, the inforrnal confersnce committes
rizte’ acdon. If the Committe= is of the opinion that the
il b: noufied that you record has been clzzred of zny
orectce dentistty in the Commmonwezlih.

investigative rcport(s) 2.2 the elleged v
'l‘:vill make a reco nczZon of 2Dpro

’U('

E.I'U"S are MLDOLL icumZzoon b
charge which might 2227 vour oo

s R o
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inion het dismisszl of the ¢ es 1s not zprropriate, the

.

If the Commutes
Cormmmitiee shall either

wy
O
-1,
L
(¢
(@)
Us)
br
i
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1. - - Withvous zonsant, presexnt the Committee's Sndings and conclusion i1 writng to
the full Board with the -2commendzton for disciplinary szncdon, or
2. Refer the zzse for 2 formal hearing in accordance with §9341 110, 2£.1-2708 and
9-6.14:12 of the Code of '\/us;ma (1920), as amended.

Should vou fail 'o appear at the informal conference. the Board mav proceed to a
formal administrative Zezring in order to impose sanctions which could result in a
suspension or revocaticn of vour license. as well as the imposition of monetarv penalties.
Please inform this officz of vour intendon to appear at the conference at lesst iifteen (153)
davs prior to the scheduled dats above. Also, please provide the Boeard a telechone number
where you may be reachzd. '

If you have any zcddidonal documents io be presented io the Confersnce Commites,
please bring five (5) coziss of szch document with you.

You have the rizZ: to a copy of the investigative report and supporting documents that
me be used as evidence zi your informal conference. These documents are enclosed with the
notice of informal confersnce sent to you by cerified mail; and areivailable for vour pick-up
at the post office. Also, copies of the relevant sections of the Administrative Process Act, which
govem proc:ccimgs of s nature, as well as the laws and regulations rclatmg to the practice of
dentistry in V1rg1ma.
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Notice m
June 27, 1995
Page 3

When this matiz- ’s closed, 2!l documents in this case become public documents under

the Freadom of Informz=2cn Act

Sincerely,

7%&/&0@&/ //‘{%

Marcia J. Miller
Executive Direcior
Virginia Board of Denusity

MiMked

Enclosure

cec: Members, Infor—=1 Confzrence Commities

John W. Hasty, —irecior, Deparment of Health Professions
Jarnes Banning, —irscior for Adminiswadve Proceedings
Division of Enfcozement (91-00235\91-00665)

Rene2 Dixson, ZTotzZon end Exforcement Planning






COMMONWEALTH of VIRGINIA
Department of Health Professions

:a J. Miller .- 6506 West Brcad Street, Fourth Fioor
ove Direcior aof the Board Board of Den[zstry Richmona, Virginia 23220-1717
(804) 662-2206

March 26, 1996 FAX (B04) 562-2043

TDD (804) 862-7197

CERTIFIED MAIL
Z 100 418 588

Richmond. Virgima 232Z2

RE Notizz of rformal Hezring
Mav =, 1855 ar 10:20 a.m

Enclosed please {inc a2 Notice of Hearing which is scheduied for May 9. 1996 at 11:00 z.m. at
the Depariment of Heali: Protassions. 6605 West Broad Street. 4th Floor. Richmond. Virginia.
Arrangements shouid be =22 for you to De there at 10:00 a.m.

You have the right 0 niave a copy orf the invesugatve report and supporting documents whici
may be used as evidence z: wour hearing. Plezse be advised that these documents have been forwarded
{0 VOu under same cover viz ‘serZfied mail. Your counsel. Darren Hart. Esquire. has also besn providad
with the same. |

Prior to the hearinz. it is the Board's intendon to distribute these documents 0 the members of
the Board who will conduc: Z2e hearing. If vou have any objectons to the marerials. please contact Mary
Beth Shelton. Senior Lagz! Assisiant at (804) 562-7084 berfore April 19, 1996. If you do not object to
this proposed dismibudon -=7ore April 19, 1996. the Board wiil assume that you have no objecdon to
the Board member’s pricr ~zview oI the documents. Failure to object to the distribution prior to the
hearing will not affect your =gt 10 contest any information contained in these documents at the hearing.

If you should have zzy questions, please contact us at the above number.

Execuuve Du'ector

nca Les Speer, D.D.S. Robert J. lszacson. D.2.8. M.S. Ph.D. French H. Moore, Jr. D.D.S. Alonzo M. Bedl, D.D.S. Mark AL CracTee, D.CS.
Presicent Vice-Frescent Secretary-1 reasurer Alexandria Martnsville
Neesmoaba T Abincdon



Aarch 26,

age 2

AM/keb. J

cnclosures

(@]

John W. Hasty, Director. Department of Health Professions
Frank W. Pedrotty, Assistant Aitorney General
Darren Hart, E‘§quire (w/ enc.)
Shevaun Roukolis. Office of the Azcmey General
Division of Enforcement (94-02043/53-00813)
enes Dixson. Probation & Enrorcemant Planning



YIRGINIA:

BEFORE THE BOARD OF DENTISTRY

License No

NOTICE OF HEARING

Pursuant to § 9-5.12:12 and § 54.1-110 of the Code of Virginia (1950). as amended
("Code™), you are given nodice that in zccordance with § 9- 6.14:14 1(F) and § 54.1-2400(9).
a hearing will be heid befcTz 2 pzanel of the Board of Dentistry ("Board"). The hearing will be

held on May 9, 1996, at 1-:20

m

.m. at the Department of Health Proressions. 6606 West Broad
Sireer. Confersnce Room -. Richmond. Virginia. at which time vou will be afforded the
opportunity 10 be heard in 2rsen Or by counsel.

At the hearing, vou zzve the following rights among others: the right to representation
by counsel. the right t0 havs witnesses sudbpoenaed Iand to present witnesses on your behalf. the
right to present documeniz evidence, and the right to cross-examine adverse witnesses. If you
desire anv witnesses 10 a-Tzar on vour dehalf. noufy the Executive Director of the Board of
Dendstrv. 6606 West Brozd Sweet. Suiz 400. Richmond. Virginia 23230-1717, giving-the
names and addresses of th= -witnesses. at least fifteen (15) days prior to the date of the hearing
in order that subpoenas mz> De issued. |

The purpose of ths hearing is to receive and act upon evidence that you may have

violated certain laws and —=zulanons governing the practice of dentsiry in the Commonwealth

of Virginia, as more fully s2t forth in the Statement of Partculars below.



gy

STATEMENT OF PARTICULARS

The Bqard alleges f_ha_, has violated § 54.1-2706(A)(5) and

(10) of the Code of Vi—zinia (1950), as amended, and § 4.3(4) of the Board of Dentistry

Regulations, and Term =2 of the Consent Order entered October 11, 1993, in that:

1. By Consen: Order entersad October 11, 1993,*\»25 placed on
probafon for subsiancz-Z care and allowing unlicensed pracdce by dental assistants. ‘
-failed to have =zch denast. dantal hygienist, assistant and technician employed or

supervised by him cerZC in writng that each has read and understands the Board of Dentstry

Regulations as maintainzc i-ofﬁce: as required by Term #5.

2. Berween 2 or about Mafch 7. 1991 and August 2, 1991* provided
dental treatment to Patien: A. ainitiated treatment. periormed all crown prep work
and provided rollow-up ==re 10 Patient A after the placement of a crown on Tooth #19. On or
apout April 13. 1991. NN =i1= 0 diagnose or treat the presence of an open margin

on the distal which caused recurrent decay of Tooth #19. S

3. Between c:z or about July S, 1990 and February 17, 1993 ._provided
dental treatment to Pagez: 3. On or about July 23, 1990 delivered a substéndard
bridge on Patient B’s toc=x #'s 14 and #16 in that the bridge was o‘f poor construction resuiting

in the appliance separatizs on divers occasions, porcelain dislodging from the connector and a -

hole in the coping.
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FOR THE BOARD

Ny T A

Marc1a J. Mlllé

Executve Dirt

s W%K/ﬁf/







COMMONWEALTH of VIRGINIA

rom ealth Professi
rcia J. Miller Depa ent Of H - f Ssions 6806 West Broad Street, Fourth Floor

<urive Director of the Boart Board of Dentistry Ricnmond, Virginia 23230-1717
. (804) 662-2206

FAX (B04) 662-2343

TDD (804) 882-7197

June 4, 1986

CERTI¥IED MATL
' Z 356 165 964
Az

Znclesed is a Copyv Tesiz of the Board's Order datesd Mzy 10,
1656, continuing vour licexmses o practice dentistry in Virginiz cn
Preoation with terms azné ccoaditions.

guarterly reports and mMaiItalnlng reco is) .
Should you have zrny guastions resgarding this matter, plezse
corntzct the Bocard ofiicse.
Sincersly,
L.—A) ’ , _
/ A
y/ ) oga 7N ] . ’
/ //L/{fu,c,z/,/ 7/0 Z
Mdrcia J. Midler
Zxecutive Diresctor
Virginiz Board of Dentistrv
/ph
Enclosure .
cc: Members, Board of Dentistzy
Renee Dixson, Probation analyst
Complainant (s)
Administrative Proceedings
R Ra
*amicia Lee Speer, D.D.S Robert J. Isaacson, D.D.S, M.S_ PnD. Frencn H. Moore, Jr. D.D.S. Alorzo M. Bell, D.D.S. Mark AL Craotee, C.O.S0

President Vice-President Secremary-Treasurer Alexanaria Martnsville

R Aim



3=FORE THE BOARD OF DENTISTRY

License No. 0401-006421
ORDER
Pursuant to §§ 9-6.14:12, 54.1-110 and 54.1-2400(9) of the Code of Virginia (1950), as
amended, a formal adminis=zdve hearing of the Virginia Board of Dentsty (hereinaiier, te

"Board"), composed of of the members of the Board was held on May 9, 1996, m
¥ ‘

%)

")
B
o,

Hanrico County, Virginia. The case was presented by Frank W. Pedrotty, Assisiant Anorney
General. Howard M. Caswzy, Assisiznt Amomey General, was present 2s Board counsel.~
: ~ was —resent 2nd was represented by Marvin Alan Rosman, Esquire. The
purpose of the formal hearmg was 10 receive and act upon evidence concemning the allegatons
in the Notce of Hearing z=d Stztement of Pardculars dated March 26, 1996. .

FINDINGS OF FACT

Afer considerzdoz of the svidance presented, the Board mads the following Findings of

-~

Fact

1. R o\ Licsase No. 0401-006421 issued by the Board
to pracdce dentsTy in Vigzmia

2. By Consent Order eatered October 11, 1993,_ was placed on probation
for substandard care and zlowing uniicensed practice by dental assiswznts.

3. Berwesn on or about March 7, 1991 and August 2, 1991, W Rorovided
dental treatment to Patent A. titiated treatment, performed all crown prep work

and provided follow-up czre to Patient A after the placement of 2 crown on Tooth #19. On or



about Aprl 3, 1991, (USSP 2iied o diagnose or treat the presence of an open margin on
the distal whish caused recurrent decay df Tooth #19. gl further failed to advise the
patient that the crown was defecdve znd should have been replaced as exemplified by the
immediate post-operative Tzdiograph.

CONCLUSIONS OF LAW

The Board conciucas that Fincing of Fact #2 consdnues a violadon of § 54.1-2706(A)(3)

’

of the Code of Virginia (1 330), as am=aded, and § 4.3(4) of the Board of Dentswy Reguladons.

ORDER

~ ~e
-

WHEREFORE, c- the basis of ;e foregoing Finding of Fact and Conclusion of Law, it
'Y 4 §

is hereov ordered thar (NN b: :od hersoy is CONTINUED on

PROBATION subject 1o == following =rms and condiuons:

1. The period of probation shall begin on the date that this Order is entered znd shall
" condnue INDEFINITELY. -mav peddon the Board 10 end his probaton aiter not
less than two (2) vears =om the czrz of samy of this Order.

2. _:Da.l be subject 10 annual, unannounced inspecdons of his pracdce

Q’~

bv the Board or its desigczzred represenznves during the probadon period. Each inspecdon may
S b L \ )

inciude randomly select=< patient recorcs and on-site observanons of his treamment of padents.
. . ..é -?-‘.

—solciy r=sponsible for the payment of a two hundred ($200.00) inspecton fe= to
be paid to the Board witmm thirty (30) days of each such inspecdon. If said fes is not received
within the prescribed dszdline, an additonal one hundred dollar ($100.00) late fes shall be

T . )
assessed weekly, up to 2 maximum of one thousand dollars ($1000.00). Failure to pay the full



G
== plus the additonal zssessmept within one hundred (100) days of cach mspecdon shall
consttute grounds for an adxﬁnisu;ativc procesding. In ghe event that any such mspection reveals
a possible violation of the laws or regulatons pertaining to the practice of dendstry in Virginia,
or Chapter 34 of Tide 34.1, (§§ 54.1-3400 et seq)(Virginia Drug Contol Act) of the Code of
Virginia (1950), as a:::::c:c, the Board specifically reserves the tight to conduct further
proceedings in this mager.

(51000.00), said penalty == de paicd w the Board by cerified check or monsy order within thirty

he zssessed a monetary penaity of one thousand doilars

L)
o}

~ ~

(30) days ffom the enzr of mis G If said monetzry penalty is not received within the

prescriped deadline, an 2£Zidonal ons sundred dpllar ($400.00) late T2= shzil be assessed weskiv,
up 1 a maximum of ons Sousand deiless (§1000.00). Failure to pay the fuil monewry penaity
plus the additonal assessment witiin one hundred (100) days of this Order shail consurmure
grounds for a formal ad—nisgztve heamg.

4. The two —susand dolizr {S2000.00) monerary pezaity immposed and siaved by the

Consent Order e'n:red o .nc Boeard on Ocwober 11, 1993; shail remzmm STAYED: and shall not

be ‘assessed agains— snisss hs is determined to be in violzdon of the terms of this

Order and shall be finai’+ dismissed and no longer subject 1o assessment upon-
successul cogipledon of probaton. Shouid the Board or a pane! thersof determime that @R
—s violarsd zmy of ﬁzc t=rms of this Order or any of the smmies or’n:gulan'ons
governing the pracdce of dentswy in Virginia, such determination shall consttute grounds for

the immediate recision of the smy of the monetary penalty and the two thousand dollar



AR
($2000.00) monetary ps enz_7y shall be paid to the Board within ten (10) days of such acdon by

the Board.

5. SN mein=in a copy of the Board of Dentisy Regularions at his
offics, and shall have ezch dendst, denrml hygienist, assistant and t:chﬁician employed or
supervised by him, or pracocing as an independent contractor in a facility owned by him, certify

in writng to the Board oz z quaresiy tesis that each has read and unders@ands the regulatons.

- -

These reportg shall conzzze for Two (2) vears from the date of enmwy of this Order and shall
.

and— verifving the review

t

contain the signamres o zil sian

By
H
i
f

6. _ shall successfully complete within one (1) vear fom the date of enay
of this Order, twentv-fvs /25) hours of 3oard-approved remedial sducaton in fxed prostheucs.

~Sh?l1 receive zpproval fom the Board prior 1o enrolling in 2ny program of smdy.
All arrangements, inciudizz expenses for the course shall be the Lusoonswmtv o .
and—s'nall =—=sent satsizciory evidence of compledon of this progrem of study to

the Board.

7. -haﬂ concuct himself in accordance with. the provisions of Chapter

27 of Tide 54.1 of the Cace of Virginiz (1950), as amendead, and the Reguiatons of the Virgiia
.

Board of Dentistry, anc zii laws of tie Commonwealth. -

£ . v

Any violadon of te foregomg terms and conditons of this Order or any stamte or

regulation goveming the —racdcs of dendswy in the Commonwealth of Virginia shall constms

grounds for the suspension or revocaton of the license o_” and an

administrative proceeding shall be convened to determine whethe | R Lc-ose to



A
practice dentistry m the Commonwealth shall be suspended or revoked.

Pursuant to § 9-6.14:14 of the Code of Virginia (1950), as amended, the signed onginal

N

of the ORDER shall remz= in the cusiody of the Deparmment of Health Professions as a public
record and shall be made zvailable for public release, inspecuon and copyng upon request

As provided by 2A:2 of the Supreme Court of Virginia, -
has thirty (30) days o -the date of service (the date he acmally received this decision or the
date it was malled 10 hirm, *hichever occurred first) within which to appeal this decision by aling

z Nodcs of Appeal with J-Zarcia J. Miller, Execunve Dirscror, Virginia Board of Denuszy. In

the =vent that this decisizz is served on him by mail, three days ars added to that period

FOR THE BOARD:

’. -
) ’ ‘ \: 'ﬁ":’bc,-/_/‘;\\ /\ P '\:’J:"K

Pa.IIIC‘a L. SDW.. DD SJ P'.'SS;G.?IT[

—~ - .
ENTERED: —-iC “ ¢

g

-
RECEIVED: //,W@ R
- .

Jopn W hzsty Diecor 7
Deoartmcnt of H==ith Professiors

\ O &
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Ceraficate of Servica

I hereby certify that 2 mue copy of the foregoing order was mailed tom
S——

s , 1996

./\/ | W%ﬁd o méé

Marcia J. MLH"" i
EXSCL’LDV° Du‘cutor
Board of Dentsuy
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June 3, 1856

CisSTIo

DATE



APPENDIX B



'y
.
]

+
(@]
Fyee
~
[}e]
da
-~
o
w
[
u
NS
(@3]

9
.. Anw revoris. infgrmziiin cro g2 c ¢ v if car
ection il izcimiinzryv rocszdings. Inch 2 naieriel eiv
slgoe 221} S
zver :
1. In
~d aciio
2. To

a4 T

1 ]es
U 0
11 Keg

ewvzr. This ssciien shzil =z cocnsiruszd 10 inhibit 2n invesiige zcuticn
s Article 1 (§ 1S8.2-247 =1 s2c.) of Chzwizsr 7 of Title 18.2.

D. Anvy person icund = ihe unlzwiul disclosure of such confidential

rmatlion vossessed by ths 3card shall be cuiliv of a Class 1 misdemsanor.

Z. Anv claim of nhvsician-watient vrivilega shall not prevail in an investigatiion or
‘eeding bv the 2Board acting within the scope of its zuthoritv. However, the o

S
losure of anv informzation sursuant 10 this provision shall not be deemed a wwaiver of
1 privilege in anv other proceeding.
5. This section sheall nct =rohibit the Direcior of the Department
essions. ziter consulieiizn with the Bcard president or his desiam

[y

h
rom disclosing

of Hea
1 1

se
-y

—



APPENDIX C



June 3, 1996 o

/S JUN 1998
Department of Heézizh Professions {?3 Received
Board of Health Professions \% E“g?ﬂ_:ement -
6606 West Broad STeet \s Ivision >

Richmond, VA 23Z3

Re: Public Hearing : Disclosure of Disciplinary Information

Ier me firs state that I appreciate the difficult task that the Boards face in carrying
out their obligatio= o protect the public. It is a difficult job and the members on the
Boards are to be ccmpiimented for their willingness to serve. '

—— -

In your an->uncement regarding this hearing you noted that the "law restricis the
disclosure of all buz Tormal information for some professions ( physicians , dentists and
psychologists) whi2 nermiming or mandating the disclosure for others (nurses,
pharmacists 2nd counseiors)". Unformunaiely you gave no examples of what those
additional disclosu—=s might be for the second group thereby making it difficult to

-

comment on what is being proposed.

Whiie I thi=i: it is the responsibiliry of the Board to protect the public, it must at
the same time not jz=opardize the practitioner by the release of unsubstantiated charges. It
would seem the prasent sysiem of publishing the results in the individual Board newsletter
is adequate. I assu== ther information is available to the public. Care must be taken to
avoid the implicaz o2 that any charge for which the practitioner may be found guilty 1s
equal in its consegences 1o the public. For example, 2 practitioner found guilty of
improper sexual acvances 10 2 patient is not the same as lerting a dental assistant expose
radiographs withou: having taken the Board examination.

Unless tha-= is information of which I am not aware, I think the present system for
the dentists seems =2 be working for the protection of the public and it may not be
necessary to changs that . To have uniformity of disclosure for all patients may not
necessarily be the b= the most desirable, but rather the relation of the patient to the
profession and its consequences ought to be the deciding factor.

Thank you for the opportunity to comment.

Sincerely,

> .o’

Jrad T R

J ogeph M. Doher=v, DDS, MPH
10619 Jousting la=2

Richmond, VA 23235-3838
804-272-8344
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§ Souwzn Sk Sueet / Rickmond, Virginia 23218-3850 / (854) 644-1607 / (203) 763-6112 (FAX)

June 11, 1996

Mr. John W. Hasty

Director

Department of Healts Professions
6606 West Broad Sim==:
Richmond, VA 23222-1717

Dear Mr, Hasty:

We understznZ that the Board of Health Professions has scheduled public hearings in
Richmond znd Reoznzx2 en June 12 and June 13, respectvely, to receive comments from the
public on the cisclosure of disciplinary informaton concerning health care providers under the
purview cf your agenzy and its regulatory boards. :

Iregret that t7.2 Virginia Chamber of Commerce cannot be represented zt either meeting.
T am enclosing, howewer, comments which I trust will be submitted to the board 2nd made part
of its record. )

The Virginia Chzmber and its members are vitally interested in the availability of
information about hez1™h czre professionals which will equip purchasers and consumers to make
better and more informed health care choices. Please co not hesitate to let us know if we can
assist this study in 2w way.

Sanda D. Bowen
Senior Vice President

SDB:caf

Enclosure

Tre Voice of Business in Virginia



The Virginia Chamber of Commerce

l l $ Souitn Sifih Sweet / Richmond, Virginia 23215-3690 / (804) 644-1607 1 (§0%) TES-6112 (FAX)

COMMENTS OF THE VIRGINIA CHAMBER OF COMMERCE
ON THE DISCLOSURE OF DISCIPLINARY INFORMATION

SUBNMITTED TO THE VIRGINIA BOARD OF HEALTH PROFESSIONS
June 11, 1996

The Virginia Chamber of Commerce is apprecdiadve of the opportunity to provide comment on the
disclosure of disdplinary =—forrmzton concerning physidans, nurses, dentists, psychologists, and other
health practiorers under =e zuthority of the Virginia Deparmment of Heaith Professions.

The Virginia Chamber ¢ Commerce represents large and small businesses in every economic sector
from every region of the Commonwealth. Our membership also includes local chambers of commerce
and business and trade asszciztions. Simply put, our members zre major purchasers of health care and,
as such, have an interest i e quelity, affordability, and accessibility of health care for themselves, their

employees, 2nd their famites,

In recent years, we have 2=-oczz2d generally for the provision of meaningful and useful information from
all components of the hez"n care "sysiem” which will equip purchasers, consumness, znd even policy-
makers to make good hezl care dedsions. Specifically, we supported data initiatives under the Health
Services Cost Review Counzl, the establishment of Virginia Health Information, Inc. (VHI), and, mare
recently, HB 1307 (1998} which places responsibiliry with VHI for certain data projects and directs it
to develop a strategic pla= Zor other data imidatives by Ocrober of 1996.

The Virginia Chamber 2o supparted HB 1194 (1996) which requires practioners who have been
disciplined by the Board of Medicine to notify their patients, any hospitals with which they have
privileges, and health pla=s which re-imburse them for services of any suspension or revocation of
licenses. This measure <2< act seem to us to be punitive. Rarher, it is a reasonzble requirement, not
unlike that mads of othar =cfessonals.

There is ample research z: well a5 anecdotzl evidence that purchasers of health czre and individuzl
consurners want more irfe—xz3on but 2re uncertain 2s to how to obtain it. They are asked :0 make
important choices about z=zlth plans and health providers with litde definitive information to instuct
those choices. We can tell vou In no uncertain terms that small and middle-sized businesses especially
- want more informadcen £nz: is understandable and meaningful. Because we strongly support market-
driven health care deivery, we songly support improved information about the quality and cost of the

services of providers and im=surers.

The Virginia Board of Z=2lth Professions and the regulatory boards which you oversee can, in
conjunction with the acZviZSes of VHI, make an ¢normous contribution to this end. The Virginia
Chamber of Commerce is orepared 10 assist in your efforts 2s may be appropriate and we salute your
foresight in conducting tkis study. ‘We hope we can assist you in keeping faith with the public trust
vested in your boards. : '

Submitted by Sandra D. Bowen, Senior Vice President

The Voice of Business in Virginia
TOTAL P.83
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RGINIA MANUFACTURERS ASSOCIATION

?ﬂcg 3 a«c:\r« e L

(el Q‘UEW\& Comegﬂb—— T

Box 412 Richmond Virginic 23218-0412. 22=/2253-7 289, FAX 802/730-3853

OFFICERS AND DIRECTORS
Charrman .

CLAUDE 8. OWEN, JR., Danville
DIMON Incorporated

vice Chairrnen )

JOMN B. ADAMS, JR., Fredeficisburg
e Bowrmon Comporves

Secretcry & Trecsurer

JOSEPH H. VIPPERMAN, Rogonoke
4mencan Becmc Power

Sresident

JOHN W. MACILROY, Richmond
RANK ARMSTRONG., Ill, Winchester
NGnonal Frut Proouct Comaany. Inc.
JUDF A. BARNES, Callinsville

somes & Camoany

ROBERT L BARNES, Gicsgow
IWNGTON NALUSTNes. INC.

WILLIAM E. BOGGS, Norfolk

“ore Morer Compony

ANDREW W. BOWUNG, Lyncnours
~evenoewer Corooromon

JUDITH L BOWMAN, Chescoecke
Zhescoecke Prooucz inc.

. AUEN BOWMAN, Siccksourg
SO0 OIS, INC.

CHARLES R. CHANDLER, Amners:
rorva Rore Corporomon

{AROLD C. COCK, Stucrts Drefr
ersney CHocoicTe of Virgrnaa

‘OSEPH M. DAVIDSON, JR.. Beciors
»ecmont Leoer Compcay. inc.
YILLAM P, FRICKS, NewDorT News
HwOOIT News Snoouicng

CHARLES H. GREINER, JR., Fronkhn
on Como Cormomanon

'OHN L GROHRUSKY, kichmong
.Lcu Pont oe Nemours & Co.

AMES T HOLLAND, Winchesrer
>"Sanvon Corporanon

L 0. HOOKER, Lynchburg
cococx & wicox Camoony
L J. KLOTZ JR. Asnicnd

OSzPH L LANIER, JR. Dcrville
1 Rrver nc.
2O AS W. MASON, lfocky M:.

23 ADocTer Coroorcnon

IHN H. OLSON. Newcor News
STENS AUTOMICTIVE, INZ.
AMES T RHODES, Ricarmonc
e Fower
OHN W. ROBERTS, richrmonc
oute Co

OHN L ROPER, Ill, Norfolk
orol Shaouiong & Drvcocx Ca.
‘USSZLL L SHADE, Sclem
~nens Secme Comoony
YILLIAM R. SMALL, Covington
BSTVOCO CoOpommon
'ONALD G. SMITH, Rocnoke
2CNOKe EeCTnC Steel Corporanon
'UGH R. STALLARD, Fkichmend
86 ABCING - VigTee. INC.

OBERT A. SULLIVAN, Stuarts Drarr
icxee Foocs Corporanan
ARRISON R TYLER. Richmonc
Seminear Inc.
- SCOTT IYLER, JR.,, Altavista
e Lone Camoany inc.
- WILT WAGWER, fschmond
#yNOICs Mescxs Company
- GORDON WILLSS, .nz. Culpeper

enotes Executive Committee

SAROL C. WAMPLER
e Prescenr & Generct Counse!

June 3, 1996

Boarc of Health Professions
Depz=nent of Health Professions
6606 “~. Broad Stre=t
Rich—ond, VA 23230

Dear *_adies and Genilemen:

The Board ot Health Professions has published a notice for two public
hearizzs, Juns 12 (Richmond), and June 13 (Roanoke), as part of a review
of th= cisclosure of disciplinary information in the possession of the health
reguizzory boards. Because I will be unable to appear in person at either of
those ~2arings, I am submitting these comments in writing, and request that
they o= considered as part of thart review. I also request that the Virginia

ManuZacmrers Association be added to your list of interested organizations
in ordzsr that we might receive future notces and informarion.

The Virginia Manufacturers Association represents over 3500
manuTzcuring companies in Virginia. Its member companies employ
apprcximaizly 90% of the manufacturing workforce. Almost all of these
compzaies provide health care or health insurance to their employees. In
many companies, the employees also contribute toward the premium cost,
especizily for family coverage. In short, these employers and employees are
purczzszars and consumers of health care.

As acknowledged in the notice of the public hearing, the purpose of
profzssional regulaton is to help assure the safe dehvery of care. Some
discipiinary information may also be relevant in assessing the quality of care.
Examples include assessing the network of participaring providers offered by
a heals care or insurance company, or the choice of a personal physician or
dendst. “Disciplinary information,” as described in the notce, includes

everyting from uninvestigated complaints to orders imposing sancuons It
may b= useful to work backwards through the list.
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Orders imposing sanctons should include a written finding of misconduct, and should be
disclosed when they are final orders. If the process was initated by a complaint, the complainant
should be notified by the appropriate board. Moreover, the licensee should be required, in the
order, to notify padents with whom he or she has an ongoing professional relationship, any
hospitals, clinics or heaith care providers affording him or her practice privileges, any entity
employing him or her to furnish licensed services, and any health care plan or insurance company
currently reimbursing him or her for licensed services. The order should be a public record
available under the Virgizia Freedom of Information Act. For particularly egregious cases,
perhaps those resulting iz s2vocaton of the license, the Department or board should be authorized
:0 disseminate the final c-der to the media.

Today, judgments regarding the quality of a provider rely primarily upon academic
background, professionz! certification, and word of mouth. Disciplinary history, if any, is equally
relevant, and public policy clearly should favor the availability of this information 1o purchasers
and consumers when the process has run its course.

Notices of fact-finding proceedings containing specific charges of misconduct are, at this
stage, allegations. No finding has been made, although the complaint survived the inital
screening, and, in some cases, some preliminary investigation. Under these circumstances, the
strong public policies refizcted in the Administrative Process Act and the Virginia Freedom of
Information Act ourweiz™ the potential damage to reputation. The notices should be subject to
disclosure, but without the affirmative dury to disseminate described-above, eXcept to the -
complainant, if any. S

Reports of invesczaton prepared by the Deparmment should not be disclosed. If a basis
exists for disciplinary acZon, the martter should be referred to the appropriate committes or board,
where the evidence will b= properly evaluated. If the investigation developed insufficient material
to justify disciplinary action, the complainant, if any, and the subject should be so advised.

Reports from heaith care entides regarding providers is a broad category. Clearly, items
that are already a mare=r of public record, such as disciplinary actions in other jurisdictons,
criminal convictions, and malpractice judgments or settlements ought not to be secreted simply
because they have been gathered by the Department. The public policy endorsed above should
encourage their availabiiity. At the same time, required reports include, for example, evidence
that a licensee is or may be professionally incompetent, guilty of unprofessional conduct or
mentally or physically unzble to engage safely in the practice of the profession. These are “raw”
opinions, untested and unchallenged, and while they might trigger further investigation leading
to disciplinary action, disclosure at this point in the process is not warranted.
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Patient complaints zre, at this point, just uninvestigated allegations. They should not be
subject to disclosure. I would suggest that the statutes ensure that complainants be advised of the
disposition of the complaint, and perhaps provide for some review of a decision that further
disciplinary proceedings a2 not warrantad.

In working across the spectrum of disciplinary information listed in the notice, my
assumption was that the Zisciplinary process for all of these regulated professions is working
properly, and that public confidence is justified. If it appeared, for example, that patient
complaints or the reports —om health care entities were being ignored, disclosure of the more
preliminary information :zht have to be revisited. We would be concerned at that point with the
integrity of the disciplinz-¥ process, a broader martter than the competence of the individual
practitioner. To enhance ubiic confidence in the disciplinary process, legislation requiring the

epartment to provide the General Assembly annually a report on the disciplinary proceedings
in each regulated profession might be advisable. Such a report might include, for example, the
number of complaints reczived, the number dismissed as unfounded, and the disposition of the
balance. It might describz broad classifications of complaints, and some analysis of the

information presented.

You may be awarz 2zt the Joint Legislative Audit and Review Commission completed a
smudy last year of the Virgi=iz State Bar. A porton of that smudy related to the disciplinary process
in the legal profession, anc ize report discusses some of the issues raised by your notice of public
hearing. See Senate Docu=2nt No. 15, 1996 Session, at pp. 35 - 62.

In summary, I sugg=st that the proper uniform policy would provide thart final disciplinary
acdons be not just discloseZ, but disseminated; that any martters of public record anywhere which
are in the possession of azy board be disciosed upon request; that public policies expressed in the
Administrative Process Act and the Freedom of Information Act not be contravened at earlier
stages in the disciplinary process; that complaints and reports (other than matters of public
record) not be disclosed except in the course of the disciplinary process; and that a complainant
be advised of the dispositon of the complaint.

We appreciate the opportunity to offer our views on this important subject.

Very truly yours, : -
” . %——,
Robert P. Kyle '

Vira Dracidant
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June 4, 1996

John W. Hasty, Dirsctor
Department of Hezith Professions
6606 West Broad Smee
Richmond, VA 22250

Subject: Publ:z Hearing — Disclosure of Disciplinary Information

Dear Mr. Hasty:

The Virginia Hospizal & Healthcare Association wishes to respond to the
Department’s and Soard’s notice of public hearing as part of the Board’s review of
the disclosure of disciplinary information in the possession of health regulatory
boards. We are unzble to attend the hearings but would appreciate consideration
of the attached writizn comments during the Board’s review.

We appreciate this opportunity to comment. Please contact us if you nesd
additional informz=on or assistance.

Sincerely,
—s‘\\l ,\ r,l ’
NN 7D

O{&ﬂa{u\ﬁ (
Katharine M. Webd
Senior Vice Presidant

sdh

Attachment



COMMENTS OF THE VIRGINIA HOSPITAL &
HEALTHCARE ASSOCIATION ON THE
DISCLOSURE OF DISCIPLINARY INFORMATION

On behalf of the approximately 100 hospitals and health systems represented by
the Virginia Hospital & Healthcare Association (VHHA), we appreciate the
opportunity to comment on the disclosure of disciplinary information as the Board
of Health Professions reviews these issues.

Hospitals are sudject to certain statutory requirements for reporting disciplinary
action to health rsgulatory boards. Hospitals also seek information on health
professionals for consideration in credentialing and hiring decisions. Hospitals’
Ve concerns about the availability of information on practitioners have arisen

>~  particularly in th= context of physician conduct. Hospitals have raised questions

A > ¥ asto the most appropriate way to share information among hospitals when a
~ hospital knows cZ problematic conduct by a physician seeking hospital privileges.
< Difficulties are posed in sharing information because of the need to protect the

S > statutory privilegs in order to maintain an open and candid peer review process.

- \ ) There is also potznual for lawsuits should hospitals share such information. Given
7‘\ g 1»120 these barriers, the Board of Medicine may be the most appropriate source of such—f :-Q\_;% c
;¢\ information. However, no information is available if a case is not final but only °{~f ~lee
A }« T l(,%uuder investigation. Also, reports to the Board of Medicine based on evidence ™ )
,1 (<7, .~ indicating a reason?ble probability that a physician is or may be incompetent, 9
\\(ﬂ" guilty of unprofes_smna.l conduct, or mentally or physically unable to practice = sech @) ‘

L), safely are not suject to a reporting deadline; thus, a hospital may make inquiries Geed Lin -
e CW to the Board for information on a practiioner before such suspicions have been -\ ¢ ~
- reported to the Soard. ool

Beyond these hespital-specific concerns, the VHHA has advocated in recent years
for programs that will give stakeholders — consumers, providers, health care
purchasers and state government policy-makers — more useful information on
health care cost and quality to help them make wise health care choices.
Consumers often may be unaware of the availability of basic information on the
competency of providers, as indicated by the passage of HB 1134 this year. In this
legislation, the General Assembly requires practitioners whose licenses are
suspended or revoked by and Board of Medicine to give notice of such action to
their patients, hospitals that have granted them privileges, and health plans
reimbursing them for services.

Given these interests and concéms, the VHHA applauds the passage of HB 1307
in 1996, which moves the governance of these data initiatives from the Virginia



Health Services Cost Review Council into the hands of these stakeholders,
represented on the 3oard of Virginia Health Information, Inc. (VHI) This
nonprofit organization currently contracts with the VHSCRC to implement data
activities and will continue to perform these services as the VHSCRC is
dismantled by July 1, 1996. VHI will develop a strategic plan by October 1996 to
. determine what datz these groups want and need and to begin planning for the
assessment of quality of health care services. The Board of Health Professions
may wish to consuit with the VHI Board to determine to gether what provider
disciplinary informzdon should be available to consumers and others and to
coordinate efforts scward the collection and disclosure of such informaton

To assist you in voer examination of policies governing disclosure of disciplinary
information, we dirzct vour attention to the attached article from the VHHA
publication “Review,” describing consumer research conducted by Southeastern
Insttute of Researz= (SIR), under contract with VHHA. SIR conducted statewide
consumer research o determine what consumers want to know about physicians,
hospitals, nursing comes and health plans and what employers want to know about
health plans as they purchase health coverage for their employess. The research
reveals consumers’ me=ds for information to help them choose qualified health care
providers and their Tmcerrainty as to the most reliable sources of such informaton.
Virginia’s health professions regulatory boards and VHI both can apply these
findings as they consider the specific information that consumers and other health
care stakeholders wzart and need.

Thank you for yous zmenton to these comments. Please contact us if we may de
of assistance in youz stdy.
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INSTRUCTIONS

SURVEY ON DISCLOSURE OF DISCIPLINARY INFORMATION ON
HEALTH CARE PRACTITIONERS

Contact Person: Any cusstions may be directed to Barbara Peerv through the following
numbers:

Phonz: (804) 2543
FAY: (804) 0127
e-mzi: VIQS36A@PRODIGY.COM

53-25
53-01

-
2
-
D

1) The survey is desiz=2d to accommodate known varation in policy and procedure among
states. In addition, mes: questions previde space for additional comments. (Addmonal sheets

may be attached 1fycL. elieve it is necessary.)
Please feel fres -2 provide any additional information that you believe will be useful in

providing clear unders:z=ding of your <3=‘c1ﬁc situation.

2) Alist of terms is prcvided. This is necessary in order to avoid variable i interpretation in
situation where such variation is inherent. Please use the definitions provided in responding to

questions.

3) The survey is desigz=2d 10 require minimal time for completion (perhaps 15 to 20 minutes.)

4) Once the survey is ccmpleted, pleasa return it in the stamped envelope that is provided.

YOUR PARTICIP AHO\ IS GREATLY APPRECIATED. A SUMMARY OF RESULTS
WILL BE MADE AVA T ABLE.

PLEASE RETURN THE COMPLETED SURVEY BY JUNE 14, 1996.



SURVEY ON DISCLOSURE OF DISCIPLINARY
INFORMATION ON

HEALTH CARE PRACTITIONERS
Department of Health Professions
Commonwealth of Virginia

It is recognized that procedures and practices differ among  states and across boards
within states with regard to consumer complaint handling and public disclosure of information in
cases of misconduct or alleged misconduct on the part of health care practitioners.

This study addresses issues of: 1) availability and nature of information disclosed to
consumers (i.e. individuals, employers, policy makers etc.), 2) uniformity of disclosure
policy across states and across boards, 3) frequency and purpose of consumer inquiry and 4)
current trends in policies with regard to complaint handling and information disclosure.

The survey is designed to obtain relevant study information from selected states and
professional boards.

Questions are based, in part, on general information that is known from prior discussion
with participants.

Upon completion of the study, summary information will be available.

Terminologv

1) Complaints = reporis made by consumers or others such as health care facility
administrators to a department of health professions or board which bring into question the
professional conduct of a health care practitioner and which may or not be investigated

2) _Cases/Pending Cases = these complaints which will be investigated, are under
investigation or which have been investigated but which have not yet been disposed of through -
the disciplinary function (i.e. Evidence is sufficient to warrant investigation and/or  that
investigation is underway or investigation has been completed and the disciplinary question
has not been resolved.)

3) Disciplinary Actions/Sanctions = those cases which have been investigaied and which
have resulted in disciplinary action against a health care practitioner (eg. reprimand, probation
or revocation or license etc.) :

4) Closed Cases = investigated cases which did not result in discipline and which will not
involve further action

5) Disciplinary Information = any adverse information regarding a licensee in the custody
of the agency including allegations, citizen complaints, malpractice reports, ‘investigations,
notices of hearings, orders of health regulatory boards and any other similar information

6) _Consumer = any member of the public including, but not limited to,. patients,
employers, administrators of managed care programs, policy makers, and others
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1. Disclosure of Disciplinarv Information

1) Is disciplinary informztion of any type disseminated to the public by the board or another
state entity as a matter of policy?

yes no

—_—

2) If you responded "yzs" to the previous question, please indicate the type of disciplinary
information that 1s pub ‘2iv disseminated as matter of policy.

Comments:

3) If known, how me=v inguiries/requests for disciplinary information does your board
receive yearly?

PLEASE PLACE A CE=CK TO THE LEFT OF THE STATEMENT OR STATEMENTS
WHICH APPLY TO YOUR AGENCY/BOARD. IF ADDITIONAL, REL: ATED
INFORMATION IS REQUESTED OR IF YOU BELIEVE ADDITIONAL EXPLANATION
IS NECESSARY, PLEASE PROVIDE COMMENT.

4) Disclosure of discipizzry information is: (Please check one.)

a) direct:y controlled by state legislation.
(i.e. There is state legislation which
directly spzcifies limits on disclosure?)

b) determined through board/agency policy which is
based on broad statutory mandates.

c) Other; Please explain briefly.

Explanation and/or additional comments:



5) Inquiries/requests for Ziscipiinary information are typically made by: (Please check all that
apply.)

a) individual consumers of health care services.

b) empicyers (i.e. employers who may have interest
related to employee benefits packages).

¢) administrators of managed care or other similar
programs.

d) policv makers.

e) Other; Plezse explain.

Explanation and/or addizi>zzal comments:

6) The Board or another state agency activelv and formallv provides education and/or
information to the generz public on:
(Please check all that zpply.)

a) the right to access disciplinary information on
health car= practitioners.

b) the mzzns through which disciplinary information
may be eccassed (i.e. phone numbers, written
procedurss etc.).

¢) the vo2 of information that is available to
the public.

d) Corns:mer education and/or information is not
actively z=d formelly provided.

If you checked either "a", "b" and/or "¢" on this question, please explain briefly how and by

whom this information is disseminated.

Explanation and/or additional comments:



7) When a consumer wishes io access disciplinary information from the board on a health care
practitioner, he/she is: (Pleasz check one.) '

a) able o obtain information by making a phone call
and spezking with a board representative.
b) able o access information through an automated

phone system.

c) required to write a letter requesting such
informazion.

d) required to complete a specific form designed
for such nquiries.

e) Other; Please explain briefly.

Explanation and/or adc:z:onal comments:

8) (NOTE: Please review the terms provided on page one if necessary.) When a consumer
requests information on. z hezlth care practitioner, he/she is provided access to information on:
(Check all that appi+.)
a) discizlinary actions/sanctions taken.
b) cases pending cases.
c) closec cases.
d) all ccmplaints.

e) Nons=; Information is not provided.

Explanation and/or addizonal comments:



9) Certain information :7at is obtained duning investigations is legally protected from public
access (eg. names of pzZantsin patient records) by statutes which cover a wide range of
situations. Which of th= following best describes the practices of your board with regard to
information that is not protected in this way? (Please select one.)

a) All information is made available to the public
upon reguest.

b) All sach information is technically available to
the public. However, discretion is exercised on
a case-bv-case basis.

¢) Information is further limited by board policy
and no fi:ther discretion is made.

d) Information is further limited by state statute
which sozcifically addresses disclosure of such
informazon and which applies to the board
specificziiv,

e) O:rzr; Please explain,

Explanation and/or a¢Z:ional comments:

10) If'you responded 2 the previous question by checking either "b", "c", "d" or "e", please
‘provide a brief explanz=ian of the degree of limitation by indicating the nature and type of
information that is disc.>sad.



11) Are there any recent changes in the board's policy and/or procedures with regard to
disclosure of disciplinary information? If yes, please provide a brief explanation.

II. Consumer Representation on Boards

1) The board consists of members. Of this number, are
consumer representatives.

2) Through what action (eg. appointment by Governor or board selection) are consumer
representatives place on the board? .

3) Please explain any restrictions that are placed on consumer representatives.



III. Complaint Proczss

PLEASE PLACE A CHECK TO THE LEFT OF THE STATEMENT OR STATEMENTS
WHICH APPLY TO YOUR AGENCY/BOARD. IF ADDITIONAL, RELATED
INFORMATION IS REQUESTED OR IF YOU BELIEVE ADDITIONAL EXPLANATION
IS NECESSARY, PLEASE PROVIDE COMMENT.

1) If one wishes to mz+e a complaint or report regarding the conduct of a health care
practitioner he/she: (Pizzse check one.)

a) 1s rezuired to do so in writing either through
a Iez2r or by completing a specific form.

b) may 2o so by making a phone call.

¢) Otkzr; Plezse explzain.

Explanation and/or adciz’>nzl comments:

2) Complaints made r=zarding the conduct of a health care practitioner: (Please check one.)
a) are z7=2ys investigared as a matter of board
policy.

b) are exzluaied by an intake officer or other
individuz! =ho is assigned only to your board
and whe Zetermines whether the complaint and
evidence warrant investigation.

c) are evzluated by an intake officer or other
individual who is assigned to more than one
board anc who determines whether the complaint
and evidence warrant investigation.

e) Other; Please explain.

Explanation and/or additional comments:



3) Aninvestigation mz¥ be initiated as a result of: (Please check all that apply.)
a) an anonymous call or letter.

b) information obtained from a newspaper or other
news msdia.
c) inspzcuions.

d) Othz-; Please explain.

Explanation and/or acZizional comments:

4) During investigaticns of complaints, the complainant is:

a) kep: zware of the status of the investigation
throughousr the penod of investigation.

b) at i=zst notified ot f evidentiary hearings (or
the equiwzient) related to an investigation.

c) for—zily apprised of the outcome (i.e. the
disposz! o7 the case whether or not disciplinary
action is zzken).

d) Drcr*.aed a means of appeal in cases which do
not resw™: in disciplinary action.

e) Othnzr; Please explain.

Explanation and/or adciHional comments:

THANK YOU!



